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Passed by Shri Uma Shankar Commissioner (Appeals-l) Central Excise
Ahmedabad
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Arising out of Order-in-Original No 123 to 125/Ref/ST/DC/2015-16 _dated : 08.10.2015 Issued by:

Deputy Commissioner, Central Excise, Din: Gandhinagar, A’bad-lil.

¥ sfieredt / wRiard) @1 A v gar Name & Address of The Appellants/Respondents

M/s. Roop Tel_esonic Utrasonix Limited
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad — 380 018,

(i) ol =maRexer @ g AfRfTH, 1904 W euwmr 86 (1) B silm
AT AT fraemaen, 1904 & g o(1) aiafa PeiRa o WE-5 # TRyt
ﬁﬁw%ﬁ@mwamma%ﬁmmaﬁﬁﬁwﬁm

(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of

Tribunal is situated.
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(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.
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3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section

Under Central Excise and Service Tax, “Duty demanded” shall include:;

() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken:
(iii) amount payable under Rule 6 of the Cenvat Credit Rules,
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(4)(i) In view of above, an appeal against this order shall lie beforfe,‘,_tl:_lg“'[“[ibunal on payment of
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ORDER-IN-APPEAL

Following two appeals have been been filed by M/s Roop Telesonic
Ultrasonix Limited (SEZ), Plot- No.22, GIDC Electronics Park, SEZ,
Kolavada Road, Gandhinagar (hereinafter referred to as “the appellant”)
against Order-in-Original No.123 to 125/Ref/ST/DC/2015-16 dated
08.10.2015 (hereinafter referred to as “the impugned order” passed by the
Deputy Commissioner of Central Excise, Gandhinagar Division, Ahmedabad-
111 (hereinafter referred to as “the adjudicating authority).

S No | Appeal No. Amount involved
1 35/STC-111/15-16 Rs.45,657/-
2 36/STC-111/15-16 Rs.1,07,905/-
2. Facts of the case is that the appellant had filed refund claim

amounting to Rs.23,845/-, Rs.21,812/- and Rs.1,07,905/- before the
adjudicating authority under Notification N0.40/2012-ST dated 20.06.2012 in
respect of service tax paid on the specified services namely Cargo Handling
Services, Transport of Goods by Road, C & F Agent etc... which was wholly
consumed/used for the authorized operation of SEZ unit/Developer. The
above said refund claim was rejected by the adjudicating authority, by
issuing show cause notices, on'the grounds that (i) the notification under
which the appellant had preferred the refund claim has been superseded by
Notification No.12/2013-ST dated 01.07.2013 and (ii) the appellant has not
filed application for registration under Central Excise Act or Finance Act
before filing of the said refund claim as per condition prescribed under the
said notification No.12/2013-ST.

3. Being aggrieved, the appellant has preferred the above said two
appeals on the grounds that the adjudicating authority has rejected the
refund claim on the grounds that they have not obtained registration with
the department and such act on the part of the appeliant being a procedural
lapse and substantial benefit cannot be denied; that the provisions provided
under the notification No.1/2013-ST are only ‘manner’ and such ‘manner’
cannot be interpreted as ‘condition’; that in the present case the appellant
has applied for service tax registration which was issued before issue of
impugned order and therefore, non submission of registration application is

only a procedural lapse.

4, A personal hearing in the matter was held on 23.05.2016 and Shri
R.R.Dave, consultant appeared for the same. He reiterated the submissions
made in the appeal and further stated that the refund was rejected because

of DTA unit did not had Service Tax Registration.
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5. I have gone through the appeal memorandum and submissions made
- by the appellant. The limited point to be decided in the matter is relating to
eligibility of refund amount under notification No.12/2013-ST dated
01.07.2013.

5.1 The adjudicating authority has rejected the refund claim in question
on the ground that:

(i) the notification under which the appellant had preferred the refund
claim has been superseded by Notification No.12/2013-ST dated
01.07.2013; and

(ii) the appellant has not filed application for registration under
Central Excise Act or Finance Act before filing of the said refund
claim as per condition prescribed under the said notification
No.12/2013-ST.

5.2 The above fact was not disputed in the matter. The appellant’s
contention is that failure to file application for registration under Central
Excise Act or Finance Act is a procedural lapse and for such lapse substantial
benefit cannot be rejected. The appellant had filed their refund claims under
Notification No.40/2012-ST dated 20.12.2012 which has been superseded by
Notification No.12/2013-ST dated 01.07.2013. Therefore, refund matter
relating specifiéd services used for authorized operation in SEZ unit are
required to be filed under notification No0.12/2013-ST and follow the
procedures and conditions as prescribed under the said notification. Para 3
(IIT)(g) of the said notification sfates that:-

(IIT) The refund of service tax on (i) the specified services that are not
exclusively used for authorised operation, or (ii) the specified services
on which ab-initio exemption is admissible but not claimed, shall be
allowed subject to the following procedure and conditions, namely

(a...

(b)..

¢) the SEZ Unit or Developer who is registered as an assessee under the
Central Excise Act, 1944 (1 of 1944) or the rules made there under, or
the said Act or the rules made there under, shall file the claim for refund
to the jurisdictional Deputy Commissioner of Central Excise or Assistant
Commissioner of Central Excise, the as the case may be, in Form A-4;

(d) to (f).....

(g) the SEZ Unit or the Developer who is not so registered under the
provisions referred to in clause (c), shall, before filing a claim for refund
under this notification, make an application for registration under rule 4
of the Service Tax Rules, 1994,

5.3 On close perusal of the above notification, I find that the adjudicating
authority has rightly observed that there was failure to fulfill condition of the
said notification by the appellant which appears as mandatory. According to
the condition of the notification ibid, the appellant is required to file
apblication for registration before filing of refund claim but in this case which
they failed to do. In other words, the appellant should obta’_igi_r;e,g;iésiration
under Service Tax Act before filing such refund claim. Suchfgli@i@?\@\?\i
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brushed aside since the appellant is engaged in the line of manufacture and
credit availed on specified services mentioned above was within the exclusive
knowledge of the appellant. Therefore, the argument of the appellant is

baseless for non-fulfillment of mandatory condition of the notification.

5.4 In view of above discussion, I do not find any merit to interfere the
impugned order passed by the adjudicating authority and the said impugned

order is up held.

5.5 Both the appeals filed by the appellant are rejected.
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(UMA SHANKER)

COMMISSIONER (APPEAL-I)
CENTRAL EXCISE, AHMEDABAD

O Attested

(Mohanan“{%

Superintendent (Appeal-I)
Central Excise, Ahmedabad
BY R.P.A.D

Date: 2} /05/2016

To,

M/s Roop Telesonic Ultrasonix Limited (SEZ),
Plot No.22, GIDC Electronics Park,

SEZ, Kolavada Road, Gandhinagar

: Copy to:-
f 1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
: 2. The Commissioner, Central Excise, Ahmedabad-III
lf O 3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad- .
! IIL
4, The Dy. / Asstt. Commissioner, Central Excise, Division-Gandhinagar,

fhedabad-111
Guard file.
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